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Recognized by legal research firm BTI Consulting as one 
of the top firms for excellent client service and client 
relationships, the firm’s attorneys provide value through 
practical legal counsel infused with business insight.
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Service Agreements
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Government investigations regarding 
anti-trust and restrictive covenant 
agreements and penalty provisions



Biden Executive Order re non-competes
• Issued on July 9, 2021 
• “Powerful companies require workers to sign non-compete 

agreements that restrict their ability to change jobs.”
• “To address agreements that may unduly limit workers’ ability 

to change jobs, the Chair of the FTC is encouraged to 
consider working with the rest of the Commission to exercise 
the FTC’s statutory rulemaking authority under the Federal 
Trade Commission Act to curtail the unfair use of non-
compete clauses and other clauses or agreements that may 
unfairly limit worker mobility.”

• The Executive Order does not change the law of restrictive 
covenants



Federal agencies respond
• DOJ’s Antitrust Division and the Solicitor 

of Labor have agreed to partner in 
promoting competitive labor markets

• Treasury Department issued a report in 
March 2022 finding that lack of 
competition causes wage declines of 
about 20% for workers



Recent government activity re: Anti-trust and 
restrictions on worker mobility
• DOJ Targets
• No Poach clauses in franchise 

agreements aimed at prohibiting 
employees of one franchisee to work 
for another franchisee

• Non-competes and non-solicits
• State law differences and upcoming 

changes at a state level



FTC has started looking at home-based care 
providers
• Seemingly generic demand
• Unclear whether this is a fishing

expedition, or the FTC knows what
it wants

• Appears FTC doesn’t understand
home care

• But the FTC will likely learn!



Recent DOJ investigation in Maine re: Wage 
fixing in home care



• January 2021: the DOJ filed a criminal complaint against Surgical Care 
Affiliates because it allegedly agreed with competitors not to solicit each 
other’s senior employees

• March 2021: a Las Vegas health care staffing company, VDA OC LLC, and its 
former manager were indicted for agreeing not to poach school nurses from 
each other and to fix their wages

• July 2021: DOJ filed a criminal complaint against DaVita and its then CEO 
(this was a companion case to the SCA case noted above) (full acquittal)

• January 2022: four owners and managers of home health care agencies in 
Maine were indicted on no-poach and wage-fixing of personal support 
specialists

More healthcare/anti-trust matters

DOJ has the most anti-trust grand jury investigations open in 30 years and that 
the DOJ is seeking funding to hire 120 additional attorneys and 900 FBI agents 

to support white collar criminal investigations and prosecutions.



•Carefully examine franchise agreements and other agreements 
between businesses to ensure “no-poach” clauses are removed

•Analyze anti-trust issues and responsibilities early in significant M&A 
transactions

•Avoid discussions or agreements with competitive businesses about 
wage rates

Anti-trust avoidance: Best practices



• Definition: 
A contract when an employee agrees to not 
compete with an employer after the period 
of employment is over

• Should limit to managers and critical 
employees and be reasonable in scope
- Geographical region
- Time period (generally 2 years or less)
- Restriction on performing same job 

duties

What is a non-compete agreement?



• Can’t solicit former employer’s 
customers, or employees to leave 

• Preserves use of confidential 
information 

• Much more likely to pass review 
• Directly between employer and 

employee 

What is a non-solicitation agreement?



Different state non-compete laws
• California, North Dakota, Montana, and 

Oklahoma have enacted outright prohibitions on 
employee non-compete agreements in all or 
nearly all circumstances

• Early in 2021, Washington, D.C. enacted its own 
ban on non-competes

• Other jurisdictions prohibit or limit enforcement 
for certain types of employees, such as low-
wage or entry-level workers



Different state non-compete laws
• States that permit employee non-

competes differ in protectable / legitimate 
interest 
(i.e., some expressly protect client lists, 
others do not)

• 10 States currently ban 
non-competes for low-wage 
and blue-collar workers. 



• A non-compete entered after January 1, 2022 will be “void” if:
- The non-compete period extends longer than 12 months;
- It applies to employees earning less than $100,533.00 in 2021 dollars adjusted for 

inflation;
- It was not provided in writing to a new employee at least two weeks before the 

employee’s first day;
- The employer did not provide the employee with a copy of the signed non-compete 

agreement within 30 days following the employee’s termination;
- The employee is not engaged in administrative, executive, or professional work, 

performing predominantly intellectual, managerial, or creative tasks; further, the 
employee must exercise discretion and independent judgment; and be paid on a salary 
basis; or

- The employee does not have access to either trade secrets or sensitive confidential 
business or professional information.

Oregon



• Colorado law prohibits non-compete agreements except in certain 
circumstances, such as when agreements are made:
- For the recovery of expenses incurred in educating and training employees who 
were employed for less than two years; or 

- With executive and management personnel, and their professional staff and 
officers

• Colorado also prohibits any covenants entered into through the use of force, 
threats or "other means of intimidation" to prevent an individual from engaging in 
any lawful occupation

• Beginning March 1, 2022, any violations of Colorado's non-compete statute may 
constitute a Class 2 misdemeanor, with a penalty of $750 or up to 120 days 
imprisonment per violation, or both.

Colorado



• Illinois new non-compete law went into effect on January 1, 2022
- It’s not retroactive

• Act that bans the use of non-competes for employees who’s 
annualized or expected earnings are less than $75,000

• Act bans the use of non-solicits for those who's annualized
or expected earnings are less than $45,000 

• Employees at all income levels will remain bound by
statutory limitations on the acquisition, use, or disclosure
of trade secrets 

Illinois



•§§ 246 & 247 ― BAN ON NON-COMPETE CONTRACTS
IN CLIENT AGREEMENTS

• This new law, which became effective upon enactment on May 7, 2022, prohibits 
“no-hire” provisions in contracts between a homemaker-companion agency and 
a client

• A “no-hire” clause is defined as a provision that
- Imposes a financial penalty
- Assesses any charges or fees, including legal fees; or 
- Contains any language that can create grounds for a breach of contract 
assertion or a claim for damages or injunctive relief against the client for directly 
hiring an employee of such agency. 

• The law expressly deems these clauses against public policy and void. 

Connecticut House Bill 5506 



•Since July 1, 2019, Connecticut has prohibited “covenants not to 
compete” for caregivers

•A covenant not to compete means:
-Any agreement or contract that restricts the right of an individual to 
provide companion services, home health services or homemaker 
services (A) in any geographic area of the state for any period of 
time, or (B) to a specific individual

Connecticut continued



Arbitration agreements



▪ AT&T Mobility v. Concepcion:  April 2011, U.S. Supreme Court held that class 
action waivers in arbitration agreements are enforceable

▪ Companies have responded by revising employment contracts to add 
mandatory arbitration clauses that preclude class representation

▪ Pros and cons of arbitration

▪ Practical steps for employers in implementing mandatory arbitration program

Use of arbitration agreements with class 
action waivers



Plaintiff’s attorneys are looking for class actions



More examples of solicitations. . . 



• Jane, a caregiver, works 40 hours a week. 
• The company pays Jane $12 per hour. Jane works from 9:30 a.m. to 1:00 p.m. 

(3.5 hours), and then drives an hour to the second client’s home and begins 
work from 2:00 p.m. to 6:30 p.m. (4.5 hours). 
- 3.5 hours with client 1 + 4.5 hours with client 2 = 8 hours.

• Jane does this five days a week, and the company pays Jane for 40 hours per 
week 

• BUT the travel time between worksites was compensable under federal law 
because it is a “principal activity.”

Avoiding the law of BIG NUMBERS



• Because the company has not paid Jane for the 60 minutes she 
drove from worksite to worksite each day, the company owes Jane 
for this time for 5 days per work each week.

• 5 workdays x 1 hour between shifts = 5 hours. This carries Jane’s 
working hours per week to 45 
- 5 overtime hours x (1.5 x 12) = $90 / week.

• Thus, Jane is owed $90 per week in unpaid overtime wages. 
• So what? That’s not bad.

Avoiding the law of BIG NUMBERS



You said what?!!
• It might seem like that at first blush. But what 

if this happens every week, for a year. Then 
seven months after she gets fired or quits Jane 
contacts an attorney.

• Jane works 48 weeks during the year. The 
Company pays their employees every Friday.

• In missed overtime payments, Jane is owed 
48 (weeks worked) x $90 / week.

• $ 90 Unpaid weekly overtime wages
x    48 Number of weeks worked
$ 4,320 Total unpaid overtime wages owed 
from just travel time



• Now factor in that you have 50 similarly situated employees over a two-year period and Jane’s 
attorney turned her case into a class action lawsuit. 

• Can you see how this can add up really fast? 
• 50 x  $4,320 = $216,000
• This amount will likely be doubled based on the liquidated damages provision of the FLSA: 

$432,000
• This is just for unpaid overtime from travel time and does not include inclusion of a third year 

($216,000) and attorneys’ fees ($259,200 at 40% contingency).  Grand total: $907,200 before 
even adding a dollar of defense costs.   

Now it REALLY gets worse 



Advantages of arbitration vs. court litigation
• Reduced costs v. litigation
• Privacy / confidentiality
• Substantial control over choice of 

arbitrators
• Lack of jury reduces settlement value
• Avoids “runaway” jury awards
• Process is often faster
• Class action waivers



Disadvantages of arbitration
• Costs are increasing, especially 

because employers generally pay all 
costs

• Arbitrators may be less likely to grant 
summary judgment and other 
dispositive motions

• Reduced appellate rights
• Tendency to “split the baby”
• Less predictability
• Risk of multiple arbitrations



Backburner?  Before you do, check this out!



Federal and state class action



Boom!



• March 3, 2022 – Ending Forced Arbitration of Sexual Assault and Sexual Harassment 
Act of 2021
- Prohibits employers from requiring arbitration of workplace sexual harassment or 

assault claims
- Applicability of the Act will be determined under federal law and by a court, rather 

than an arbitrator
• U.S. House Passes Bill Banning Mandatory Arbitration Agreements

- FAIR Act passed 222-209 in March 2022
- The legislation would prohibit pre-dispute arbitration agreements from being valid or 

enforceable when they require arbitration of an employment, consumer, antitrust, or 
civil rights dispute

- Likely will not pass in the Senate (similar legislation failed in the Senate in the last 
Congress)

Arbitration legislation



Logistics of rolling out arbitration agreements
• Distributing arbitration agreements 

- Email
- In person
- Signed acknowledgments of receipt
- Talking points and FAQs

• Collecting signed arbitration agreements
- Electronic records of signed agreements
- Physical personnel file

• Collecting and recording opt outs
- Dedicated email or department address 
- Filing opt outs



Polsinelli Online 
Solutions For
Home Care 

(POSH)



Other frequent state/city law differences

Minimum wages Predictive 
scheduling

Wage theft 
notices

Meal and rest 
breaks

Paid sick/ Family 
leave

Domestic 
Worker Bill of 

Rights

Business 
expense 

reimbursements

Show up pay 
requirements

Split shift 
premiums

Sleep time 
deductions

Meal and 
lodging credits

Employee 
training 

requirements 

Notice and pay 
upon termination 

provisions
Anti-arbitration 

laws 

Independent 
contractor tests

Background 
check process

Salary inquiry 
bans

Requirements 
for employment 

agreements
Predictive 
scheduling

Fair chance 
hiring Equal pay 

Caregiver 
Information 

Disclosure Acts 

Mandatory 
training 

requirements 

Notice 
provisions for 
termination 

Unique equal 
employment 
protections

Pay stub 
requirements

Terms of client 
service contracts

Terms permitted 
in separation 
and release 
agreements



State specific resources
State Specific Materials and Information Options within each state (base)



POSH – Premium Resources 



Connect with us here or scan the QR code

or
text CARE to 833.986.3448

Need help getting access? 

https://online.polsinelli.com/solutions/request-demo?utm_source=hcaoa&utm_medium=powerpoint&utm_campaign=floridachapter_0822


DOL Audits



US DOL announcement on investigators 



Handling a DOL audit
• Worth Reviewing: 

• exempt employee classification 
• independent contractor classification 
• FMLA compliance and other leave 

issues 
• DOL can audit employers at any time 

• most common reason = employee 
complaint 

• DOL has also targeted employers in 
low-wage industries for wage and hour 
violations



What to expect
• The DOL typically provides little advance notice of an audit. 

‒ you can request time to gather records.
• Contact the auditor to find out specific information about the audit. 

‒ Key questions to ask are the focus of the investigation (e.g., overtime 
pay compliance, exempt vs. nonexempt classification, minimum wage 
compliance), the time period for records the auditor wants to review, 
and the names of any employees that may be interviewed.

• Gather the records in accordance with guidance provided by the auditor. 
‒ Be prepared to provide documentation related to the company 

compensation policies and procedures. Keep track of exactly what 
information was provided. Do not provide records other than what the 
auditor requests.



• Designate one or two company representatives to work with the auditor. 
‒ Some employers choose to designate their company’s legal counsel; other employers 

will designate senior managers. The representatives will have the duty to provide 
documents requested, arrange for any additional records to be provided to the auditor 
(if necessary) and coordinate employee interviews.

• During the audit, be courteous to and cooperative with the auditor. 
‒ It is a good practice to provide a quiet area for the auditor to work in.

• At the end of the audit, ask the auditor to provide a summary of the results of the 
investigation. 
• This information will help an employer review options for resolutions if any violations 

are found. If violations are found, employers are encouraged to consult legal counsel 
before any settlements are reached with the DOL

What to expect continued



Compliance tips for avoiding pay 
claims from non-exempt home-based 
employees



Compliance is the best defense
Strong legal presumption that all employees are 
entitled to minimum wage and overtime pay.

• Burden is always on the employer to 
establish an exception from the general 
rules.

• Workers cannot waive their rights.
• Violations are “strict-liability” offenses.

The best defense is a good offense.
- Train workers and supervisors.
- Implement good policies and consistently 

enforce them. 
- Documentation—practices are only as 

good as the proof.



Preparing for pay practice claims
• Identify payroll practices vulnerable to 

litigation challenge.
• Conduct “day one” litigation analysis to 

test existing defenses and evidence.
• Develop and amplify evidentiary support.
• Mitigate identified litigation risk through 

corrective measures.



Minimize risk of potential liability
• Develop evidence which shows:
- Employer is committed to accurate and timely payment 

of wages
- Employees understand:

•What is working time
•How to accurately report all working time
•What to do if not paid correctly or someone instructs 
them to work off-the-clock

•How to report remote work
•How to report missed or interrupted meal period
•Who to contact with questions or complaints



Explaining overtime eligibility

No off-the-clock work Pre-and Post-Shift Work

Explaining meal and rest periods

Travel, including addressing “continuous workday” issues (e.g., calling patients before leaving home)

Record all working time

For employees paid per visit: Ensure policies explain that all visit-related activities are compensated via the visit rates
Consider advantages of transitioning to salary-plus compensation system

Important policies for home care employees



An effective compliance program for non-
exempt employees

Wage and hour policies

Eliminate assumptions

Complaint and investigation procedures

Training

Audits

Arbitration agreements with class waivers



Questions?

53



Thank you.

Polsinelli PC provides this material for informational purposes only. The material provided herein is general and is not inte nded to be legal advice. Nothing herein should be relied upon or used without consulting 
a lawyer to consider your specific circumstances, possible changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship. 

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that every case is different and must be judged on its own merits; and that the 
choice of a lawyer is an important decision and should not be based solely upon advertisements. 

© 2022 Polsinelli® is a registered trademark of Polsinelli PC. Polsinelli LLP in California. Polsinelli PC (Inc.) in Florida. polsinelli.com



Learn more about
WellSky Personal Care

Request a consultation today!


